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Appellant

M/s Asif Shafi Mohammed Mediwala
[Proprietor of M/s Amee Calendar]
Near Mandalwala Process, /
Sikandar l\.llarket, Maharajno Khetar,
Ahmedabad

at{ anfh z rat mr?gr rials 3rra aar & it a g 3net uf zuriRenf Re
«; ·Ty Fr rf@alt at sr@le u gtrur 3ma #gr a aar & I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, ·as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

(@) a#tr 3n1 gca 3if@fr44, 1994 cBl" l::lRT rn ..frn ~ lTq -i:rr=r<.>1T cB" 6fR "B ~ l::lRT cl?l"
~-1::lRT er raga k siuf g=+terr sraa a7efl x=rfq-q , Gild ##R, f@a ia1I, lUId
far, a)ft if=ra, ta tua,i f, n{ R4ct : 110001 cl?l" cBl" \JlAT~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) ~ ~ cBl" ffi m i sra }t star en fa@t quern IT 37I cbl'<('{SJ.I~ "B m
fat urn zw quern im a gg f i, za fa#t martqrusark a fa»at
rp za fa +arm 'st #t 4fan alt g{ st

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to course of processing of the goods in a
warehouse or in storage whether in a facto
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) +Na # a fan#t ; zn gee RuffTT LR m ,m;r # Raffo sq}r zca aa
m u sqzca #Ramu ii itn #a fas8t ng, zm q2 RufRa el '

:;A) Jn case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(8) In case of goods exported outside India export to Nepal or Bhutan, without payment of

dufy -- ·
3ifa ala #t sat«a zea # yrar fg it s4@t Rs m1 #6 n{ ?&sit ea a#
it za err vi fu a qarRa nzga, rt a gr uRa at a T m mcz if fcrm
~ (-;:r.2) 1998 m 109 rr Riga fag •l

(c)

(1)

Credit of any duty· allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Fi'nance (No.2) Act, 1998.

ah4ta sna zrca (38t) Pura#1, 2o04 Rm o #a sin Rafe qua in zg--s i
at 4Rat #, hfa are ufa snag hf Reas f cfi 1-fld'<4iC'l-~ ~ ~
3mg al a-?t 4fji mrr sfma fan ur a1Reg fr rrer arr zar gr ff
cfi 3tcfrrn m 35-z # ReffRa t # 4rar #d #k arr €tr-6 "'cl@A cti- "ITTd" ~ ~
nfeg1

0

The above application shall be ·made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which ·
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RR@u 3n4a a mt szi viez g erg -wn:r m -~ "cpl=[ mm -wn:r 200/-1:ITTff
«,a $h rg 3j uj ican ya ar a surar &l 'ffi 1000/-. c#r 1:ITTff ~ c#r ~ I Q
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

ftn zca, #ta sqra zres vi ha a a4tar nrzurf@raw a 3r4e
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tu gr€a zrca 3rf@,fur, 1944 c#r t[RT 35-m/35-~ cfi 3tcfr@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'3cro~Rsla 4R.;f6c; 2 (1) cB" if mITT[ ~ cfim at 3rd, arflt ar "xfr=rrp,
h4a sq1ca zcn vi ha1az 3741#tu nzmf@raw(Rrez) t uf2a 2ju 9fat, I«Ir

. if 2nd'mffi, isl§J..licil ~-, '3-R-1../.cll ,Wtl../..:Jl41../., '3-1$J..lc:1tlisliCt-380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
ufe za a±ra{ a mrbsii an rtgi z & at rt pr sit a fgv c!1T :f@R
saga er a fur am Ry gr rz a st'sg ft mm -crtr cnl<T "fl" m cB" ~
qemfe;fa 37414); nqtf@raw at ya 3r8la ztral at ga am4 fa5t uirar el
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

qr1rau zrcarf@Rm 197o zrnigit@r #t rgP--1 3if Re#ffa fag 3gar sei
3ma4at zut porer zaenRenf [sfg qTf@rant am u@ta at va uRu .6.so ha
arIRIrGu ,ca feae an zirale

,

One copy of application or 0.1.0. as the case may be, and the order 6f the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) za sit vi«fr ii a Rirut a ar Ruii #6t sit ft en 3a[fa fhn war & wit
«fr zcan, #brr sir«a zc vi tala r41#ta nan@as (raffaf@) fzu, 1o82 j fifer
i, .· .

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax.Appellate Tribunal (Procedure) Rules, 1982.

e+» 8 zren, #tu 3Tr«l ye vi @hara 3r9ta nturf@raw(Rrb),#
,for@catme aaairpemand) gi &s(Penalty) 1o% qasr #ear
~%I~, ~ 1l7f \Jfm 10~~t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

a#4ju3Iraca 3jttarsbsir«fa, fret@tr •'cITTfoq cBl" 'l=fiTr'(Duty Demanded)
a. Section) is ±upb azaffRaft;
z far+re hr@z 3fezal if,
auz2feefitaRu 6baa aufr.

> uqasrviRa srfl? us@qa star a6lgear ii, erfer fr av ts fgqarf@aTr
i.

. For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) antj 35 F of the
Central Excise Act, 1944, Section 83 & Section·86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(xlix) amount determined under Section 11 D;
(I) amount of erroneous Cenvat Credit taken;
(Ii) amount payable under Rule 6 of the Cenvat Credit Rules. ·z arr2r# qR er@tr qi@rawr#rsszyes srzrarzresuzus Ra(Ra latifTzreoh 1o%

grarwflsibaraus [4alf@a gtaaush 1omaru~lsaRI
In view of above, an appeal · ·. hall lie before the Tribunal on payment of

10% of the duty demanded wher enalty are in dispute, or penalty, where
pena\ty a\one is in dispute."

(4)

(3)
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Asif Shafi Mohammed Mediwala,

Proprietor of Mis. Amee Calendar, Near Mandalwala Process, Sikandar Market, Maharajno

Khetar, Ahmedabad (hereinafter referred to as "the appellant") against Order-in-Original No.

56ICGSTIAhmd-SouthlJCIMTl2022-23 dated 14.12.2022 (hereinafter referred to as "the

impugned order") passed by the Joint Commissioner, Central GST H.Q., Ahmedabad South

(hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

ABIPM7857N. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2015-16 and FY 2016-17, it was noticed that the appellant had earned an

income of Rs. 3,97,97,845/- during the FY 2015-16 and Rs. 3,90,81,577/- during the FY

2016-17, which was reflected under the heads "Sales / Gross Receipts from Services (Value

from ITR)" filed with the Income Tax department. Accordingly, it appeared that the appellant

had earned the said substantial income by way of providing taxable services but had neither

obtained Service Tax registration nor paid the applicable service tax thereon. The appellant

were called upon to submit copies of required documents for assessment for the said period.

However, the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. STC/04

03/O&A/Asif/21-22 dated 22.04.2021 demanding Service Tax amounting to Rs. 1,16,32,925/

for the period FY 2015-16 to FY 2016-17, under proviso to Sub-Section (1) of Section 73 of

the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; recovery of late fee for late filing of ST-3 Returns under Rule 7C of the

Service Tax Rules, 1994 read with Section 70 of the Finance Act, 1994; and imposition of

penalties under Section 77(1), and Section 78 of the FinanceAct, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 1,16,32,925/- was confirmed

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period from FY 2015-16 to FY 2016-17.

Further (i) Penalty of Rs. 1,16,32,925/- was imposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Recovery of Late fees of Rs. 80,000/- from the appellant was ordered

for non submission of ST-3 Returns for the FY 2015-16 to FY 2016-17 under Section 70 of

the Finance Act, 1994 read with Rule 7C of the Service Tax Rules, 1994; and (iii) Penalty of

Rs. 10,000/- was imposed on the appellant under Section 77 of the Finance Act, 1994.

0

0
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3. Being aggrieved with the impugned order, the appellant have filed their appeal under

Section 85 of the Finance Act, 1994 on 13.03.2023, without submitting the proof of pre

deposit stating that they could not paid the challan due to technical problem and difficulties

and assure to pay the same on or before 31.03.2023. The appellant vide their letter dated

16.03.2023 received by this office on 23.03.2023 submitted copy of challan dated 05.03.2023

for Rs. 8,72,470/- paid under COST Act, 2016 as pre-deposit in terms of Section 35F of the

Central Excise Act, 1944 and Section 83 of the Finance Act, 1994.

3.1 The CBIC, consequent to the rollout the integrated CBIC-GST Portal, vide , Circular

No. 1070/3/2019-CX dated 24.06.2019. directed that from 1 July, 2019 onwards, a new

revised procedure has to be followed by the taxpayers for making arrears of Central Excise &

Service Tax payments through portal "CBIC (ICEGATE) E-payment". Thereafter, CBIC,

vide Instruction dated 28.10.2022, issued from F.No.CBIC-240137/14/2022-Service Tax

Section-CBEC, also instructed that the payments through DRC-03 under COST regime is not

a valid mode of payment for making pre-deposits under Section 35F of the Central Excise

Act, 1944 and Section 83 of the Finance Act, 1994.

4. Further, I find that in terms of Section 35F of the Central Excise Act, 1944, "the
i~

Tribunal or Commissioner (Appeals), as the case may be, shall not entertain any appeal (@)

under sub-section (1) ofSection 35, unless the appellant has deposited 7.5% ofthe duty, in

case where duty or duty and penalty are in- dispute". These provisions have been made
applicable to appeals under Section 85 of the Finance Act, 1994.

5. Further, I find that as per the provisions of sub-section (5) of Section 85 of the Finance.
Act, 1994, "Subject to the provisions of this Chapter, in hearing the appeals and making

order under this section, the Commissioner of Central Excise (Appeals) shall exercise the

same powers and follow the same procedure as he exercises and follows in hearing the

appeals and making orders under the Central Excise Act, 1944 (1 of1944)".

6. Therefore, the appellant, vide letter dated 31.05.2023 was requested to make the pre

deposit in the above appeal, in terms of Board's Circular No.1070/3/2019-CX dated

24.06.2019 and submit the document evidencing payment within 10 days of the receipt of the

said letter. It was also informed to the appellant vide the said letter that failure to submit

evidence ofpre-deposit would result in dismissal of the appeal for non-compliance in teims of

Section 35F of the Central Excise Act, 1944. As no reply received from the appellant in

response to the aforesaid letter dated 31.05.2023, vide another letter dated 05.07.2023, the

appellant was again informed to submit the proof of pre-deposit paid in the above appeal

within a week time and also informed that failure to submit evidence of pre-deposit- would
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result in dismissal of the appeal for non-compliance in terms of Section 35F of the Central

Excise Act, 1944. However, till date, the appellant has not submitted any intimation or-proof

of the payment of the said pre-deposit, if any, made by them. Hence, the appellant have failed

to comply with the requirement of payment of pre-deposit.

7. The Commissioner (A) _shall not entertain any appeal unless the appellant has

deposited 7.5% of the duty (where duty or duty and penalty are in dispute) or 7.5% of penalty

(where the penalty is in dispute) under Section 35F of the Central Excise Act, 1944. In terms

of Board Instruction dated 28.10.2022,I find that the pre-deposit made vide GST Challan was

invalid payment. Though sufficient time was granted to the appellant to make the revised

payment in terms of Circular No. 1070/3/2019-CX dated 24.06.2019, they failed to furnish

proof of revised payment of pre-deposit of 7.5% of the duty made. I, therefore, dismiss the

appeal filed by the appellant for non-compliance of the provisions of Section 35F of the

Central Excise Act, 1944 as made applicable to Service Tax vide sub-section (5) of Section 85

of the Finance Act, 1994.

8. In view of the above, the appeal filed by the appellant is dismissed for non-compliance

of the provisions of Section 35F of the Central Excise Act, 1944 as made applicable to

Service Tax vide sub-section (5) of Section 85 of the Finance Act, 1994.

9. zfh mafzrr af Rt n&fl# Rqlt 34taa0fensart
The appeal filed by the appellant stands disposed of in above terms.

0

%a»
(Shiv Pratap Singh) (

Commissioner (Appeals)

Attested

(~-~aniyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST
To,
M/s. Asif Shafi Mohammed Mediwala,
Proprietor ofMis. Amee Calendar,
Near Mandalwala Process,
Sikandar Market, Maharajno Khetar,
Ahmedabad
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Appellant
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The Joint Commissioner,
CGST,HQ,
Ahmedabad South

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The C01mnissioner, CGST, Ahmedabad South
3) The Joint Commissioner, CGST, HQ, Ahmedabad South
4) The Assistant Commissioner, CGST, Division IV, Ahmedabad South
5) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploading the OIA)
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